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LESSON  V 


Introduction 

The  first  question  that  may  come  to  mind  in  discussing  real 
property  is  simply--What  is  real  property?  The  term  'real  property' 
has  come  down  from  feudalism  and  includes  land ,  (with  the  buildings 
on  it  and  water  on  or  under  the  land) ,  tenements  (which  include 
anything  that  may  be  held  by  a  tenant) ,  and  hereditaments  (which  are 
inheritable  rights  to  property).  Land  in  feudal  times  was  regarded 
as  an  entirely  different  thing  from  chattels,  because  it  could  not 
be  taken  away,  stolen  or  destroyed.  It  was  something  which  has  always 
been  there  and  so  was  considered  real  property.  Chattels,  on  the 
other  hand,  were  movable  objects  such  as  cattle  or  plows,  and  became 
known  as  personal  property. 

For  a  definition  of  real  property  in  the  assessment  context 
one  must  look  to  legal  statutes  and  their  interpretation  in  the  courts. 
Since  1850  the  Assessment  Act  has  contained  a  clear  definition  of  real 
property,  which  is  now  set  forth  in  The  Assessment  Act  1970  R.S.O. 
under  section  1,  subsection  (k)  as  follows: 

'land',  'real  property'  and  ’real  estate'  include, 

(i)  land  covered  with  water, 

(ii)  all  trees  and  underwood  growing  upon  land, 

(iii)  all  mines,  minerals,  gas,  oil,  salt  quarries 
and  fossils  in  and  under  land, 

( iv)  all  buildings,  or  any  part  of  any  buildings, 
and  all  structures,  machinery  and  fixtures 
erected  or  placed  upon,  in,  over,  under  or 
affixed  to  land, 

all  structures  and  fixtures  erected  or  placed 
upon,  in,  over,  under  or  affixed  to  a  highway, 
lane  or  other  public  communication  or  water, 
but  not  the  rolling  stock  of  a  transportation 
system ; 


(v) 
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Part  I:  Corporeal  Hereditaments 


Corporeal  hereditaments  are  a  man's  rights  over  his  own 
land.  In  general,  these  are  inheritable  rights  to  property  which  are 
accompanied  by  physical  possession.  In  contrast,  the  incorporeal 
hereditaments ,  are  inheritable  rights  to  property  which  are  not 
accompanied  by  physical  possession.  A  corporeal  right  implies  full 
and  exclusive  possession  and  use  of  the  property  within  the  limits 
of  the  deed  or  instrument  which  established  the  right.  Incorporea 1 
rights  are  those  which  include  easements  and  mortgages:  they  do  not 
imply  a  legal  title  to  the  property,  but  merely  indicate  the  use 
that  one  person  may  make  of  land  belonging  to  someone  else. 

1 .  Tenures  and  Estates 

The  first  type  of  corporeal  right  to  be  discussed  is  tenure 
which  is  the  set  of  conditions  upon  which  an  es tate  or  interest  in 
land  may  be  held.  Another  type  of  right  associated  with  real  pro¬ 
perty  involves  the  estate .  An  es  tate  or  interest  prescribes  the 
length  of  time  for  which  a  person  is  entitled  to  land.  It  is 
possible  for  each  type  of  tenure  right  to  be  subdivided  according 
to  estate  right. 

Modern  tenures  can  be  divided  into  three  types*: 

A.  Freehold 

B.  Leasehold 

C.  Crownhold 


★ 

See  Megarry's  Manual  of  the  Law  of  Real  Property  p.  13. 
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An  estate  under  freehold  tenure  is  one  that  continues 
forever,  or  for  the  life  (lives)  of  one  or  more  individuals. 

An  estate  under  leasehold  tenure  (or  one  which  is  less 
than  freehold)  is  one  that  continues  for  a  period  which  may  be 
longer  or  shorter  than  one  person's  life  time  depending  on  the 
length  of  a  lease. 

Finally  a  new  tenure,  designated  by  Megarry  as  crownhold , 
is  used  to  denote  land  which  has  been  compulsorily  acquired  by  the 
Crown  and  regranted  subject  to  statutory  restrictions.  One  example 
of  this  type  of  tenure  occurs  in  conjunction  with  land  leased  by 
the  Ontario  Housing  Corporation  through  its  H.O.M.E.  plan,  now  merged 
with  the  AHOP  programme. 

To  summarize,  tenure  denotes  conditions  under  which  an 
estate  or  interest  in  land  is  held.  An  estate  refers  to  the  length 
of  time  of  the  tenure  agreement. 

A .  Freehold  Tenure 

There  are  three  types  of  es ta te  associated  with  freehold 
tenures  (one  of  which  is  no  longer  permitted  in  Ontario  land  law) : 

(i)  Fee  Simple  Estate 

(ii)  Fee  Tail  Estate 

(iii)  Life  Estate 

(i)  Fee  Simple  Estate 

The  highest  form  of  estate  in  real  property  is  the  fee 
simple  estate* .  It  gives  the  holder  an  absolute  right  in  the 


* 


The  word  fee  is  derived  from  the  old  word  fief  and  implies  that  the 
estate  is  held  from  some  superior  lord  in  much  the  same  way  as  under 
the  feudal  system.  Thus,  real  property  of  all  British  subjects  is 
supposed  to  come  from  the  sovereign  or  the  Crown.  The  owner  is  thus 
really  a  holder,  having  use  of  the  land  and  not  absolute  ownership. 
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land,  subject  only  to  the  limitations  imposed  by  the  government. 

This  type  of  estate  is  independent  of  time  limitations,  since  the 
owners  and  the  heirs  may  enjoy  its  use  forever.  The  holder  of  a 
fee  simple  estate  may,  however,  restrict  or  even  alienate  his  rights 
to  the  estate  by  acts  contrary  to  the  law  of  the  land,  or  by  his 
failure  to  act  ( ie .  such  as  when  he  does  not  pay  his  real  property 
taxes  or  mortgage  payments).  The  non-fulfillment  of  either  of  the 
latter  obligations  could  lead  to  sale  or  foreclosure  respectively. 

(ii)  Fee  Tail  Estate 

This  type  of  estate  is  of  historical  interest  only  having 
been  abolished  in  Ontario  in  1956.  The  fee  tail  estate  could  be 
passed  down  to  no  one  except  the  direct  descendants  of  the  original 
owner.  It  has  been  abolished  in  almost  all  provinces  in  Canada. 

(iii)  Life  Estate 

A  life  estate  gives  the  tenant  full  power  to  use  and 
control  the  real  property  as  long  as  he  lives,  but  then  after  death 
his  interest  is  void.  It  is  also  possible  for  a  person  to  hold  a 
life  estate  which  is  measured  by  the  life  of  another  person.  This 
type  of  life  estate,  however,  is  quite  rare.  The  more  usual  life 
estate,  for  the  life  of  the  person  to  whom  the  interest  is  given, 
often  arises  under  the  terms  of  a  will.  Thus,  the  owner  of  a  fee 
simple  estate  may  by  the  terms  of  his  will  give  a  life  estate  in 
the  family  home  to  his  wife;  or  if  he  is  a  widower,  he  may  give  a  life 
estate  to  his  elder  son.  In  either  of  these  situations  he  may  also 
direct  that  the  rest  of  the  fee  simple  pass,  let  us  say  to  his 
grandchildren . 
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The  balance  of  a  fee  simple,  after  a  life  estate  has  been 
carved  out,  is  called  either  a  reversion  or  a  remainder .  It  is 
called  a  revers ion  when  the  grantor  of  the  life  estate  reserves  the 
balance  of  the  fee  simple  for  himself  and  his  heirs  (that  is,  it 
reverts  to  the  grantor  or  his  heirs  after  the  life  estate  ends).  It 

is  called  a  remainder  when  it  goes  to  some  third  person.  As  they  are 

a  special  type  of  life  estate,  reversions  and  remainders  will  be 
discussed  late  in  more  detail  under  Future  Interests. 

Dower  is  a  life  estate  to  which  a  widow  is  entitled  by 
operation  of  the  law.  Essentially  dower  is  the  right  of  a  wife  to  a 
life  estate  in  one- third  of  her  husband's  lands  at  the  time  of  his 
death.  As  far  as  her  husband's  property  is  concerned  a  wife  does  not 
lose  her  dower  right  should  her  husband  sell  or  mortgage  his  interest. 
Before  he  dies  she  is  said  to  have  a  Future  Interest.  This  ripens 
into  a  life  estate  on  his  death.  It  is  therefore  necessary  to  obtain 
a  bar  of  her  dower  rights  from  the  wife,  when  a  husband  is  selling  or 
mortgaging  his  estate.  If  this  is  not  obtained,  the  purchaser  or 

mortgagee,  as  the  case  may  be,  may  find  himself  having  to  give  up  a 

life  estate  in  one-third  of  the  property  at  some  time  in  the  future. 

Curtesy  is  the  right  of  a  husband,  at  the  time  of  his  wife's 
death,  to  a  life  estate  in  all  lands  which  she  owned  during  the 
marriage.  Unlike  the  wife's  right  to  dower,  the  husband's  right  to 
curtesy  may  be  defeated  by  the  wife  disposing  of  her  property  by 
either  deed  or  will.  Curtesy  is  similar  to  dower  except  that  it 
applies  to  a  surviving  husband,  who  is  entitled  to  a  life  estate  in 
his  wife's  property  provided  that  there  is  a  child  born  alive  during 
the  marriage,  and  who  might  have  been  capable  of  inheriting  the  estate. 
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B .  Leasehold  Tenure 

Leasehold  tenure  gives  an  occupant  contractual  rights  to 
occupy  land,  in  return  for  which  rent  is  nearly  always  payable.  As 
in  freehold  estates,  leaseholds  create  interests  in  land  which  may 
last  for  either  a  specified  or  uncertain  period  of  time.  Only  in  the 
case  of  leaseholds  does  there  now  arise  the  relationship  between  land¬ 
lord  and  tenant  which  was  of  such  importance  in  feudal  times.  For 
this  reason  the  term  tenure  that  is  less  than  freehold  is  sometimes 
used  as  a  synonym  for  leasehold .  In  a  leasehold  estate,  the  person 
to  whom  the  interest  is  granted  is  called  the  lessee  or  tenant,  and 
the  grantor  of  the  interest  is  called  the  lessor  or  landlord.  In  this 
context,  tenant  means  a  person  who  rents  property  and  should  not  be 
confused  with  tenure  which  refers  to  a  set  of  conditions  under  which 
an  estate  or  interest  in  land  may  be  held. 

Leasehold  Estates 

Three  types  of  estates  are  found  under  leasehold  tenure: 

(i)  Estate  for  Years 

(ii)  Tenancy  from  Year  to  Year 
or  Month  to  Month 

(iii)  Tenancy  at  Sufferance  or  at  V<7ill. 

(i)  Estate  for  Years 

This  type  of  leasehold  estate  is  for  a  specific  period  of 
time  or  term  set  out  in  the  lease.  The  tenant  holds  the  land  for  a 
fixed  term  of  certain  duration  (as  under  a  lease  of  10  years) .  The 
basic  conception  is  one  of  certainty  of  duration  in  the  absence  of 
steps  being  taken  for  extension  or  curtailment. 
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(ii)  Tenancy  from  Year  to  Year  or  Month  to  Month 

A  lease  of  land  from  year  to  year,  with  no  other  provision 
as  to  its  duration,  will  continue  indefinitely  unless  either  landlord 
or  tenant  takes  some  step  to  determine  it.  This  simply  means  that 
the  duration  of  the  estate  depends  upon  the  terms  stipulated  in  the 
lease,  and  depending  on  these  terms  the  estate  may  be  terminated 
after  one  month  or  one  year.  Thus  either  party  can  give  notice  to 
terminate  the  lease  at  the  end  of  the  term  of  the  tenancy. 

(iii)  Tenancy  at  Sufferance 

This  type  of  leasehold  estate  is  for  an  uncertain  term  and 
is  of  uncertain  duration.  It  may  continue  indefinitely  or  may  be 
terminated  by  either  party  at  any  time.  Tenancy  at  sufferance  arises 
where  a  tenant,  having  entered  upon  land  under  a  valid  tenancy,  con¬ 
tinues  to  compensate  the  landlord  for  the  right  to  use  the  property. 
The  tenancy  may  be  terminated  at  any  time,  and  may  be  converted  into 
a  yearly  or  other  periodic  tenancy. 

Leasebacks 

In  Great  Britain,  it  has  long  been  common  practice  for  the 
owner  of  a  fee  simple  to  grant  a  long-term  lease,  where  as  in  similar 
circumstances  in  North  America  he  would  sell  the  fee  simple  outright. 
Several  factors  have  contributed  to  this  difference,  but  perhaps  the 
main  one  is  the  strictly  limited  amount  of  land  available  in  Great 
Britain.  In  North  America,  the  supply  of  land  no  longer  appears 
limitless;  particularly  is  this  so  in  and  around  large  cities. 

For  these  reasons  the  use  of  relatively  long-term  leases 
of  commercial  properties  has  grown  rapidly  throughout  North  America. 
An  established  company  with  a  good  record  of  earning  is  often  able  to 
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arrange  with  a  financial  institution,  usually  an  insurance  company,  to 
finance  its  acquisition  of  a  new  building  by  a  long-term  leasing  device 
known  as  leaseback  which  forms  part  of  a  larger  transaction.  The  bus¬ 
iness  and  insurance  company  arrange  the  entire  transaction  in  advance. 
First,  the  business  obtains  a  short-term  loan,  usually  from  a  bank,  to 
finance  construction  of  the  building.  As  soon  as  the  building  is  com¬ 
pleted,  the  business  sells  the  property  to  the  insurance  company  and 
pays  the  bank  loan.  The  insurance  company  then  leases  the  property 
back  to  the  business.  The  lease  is  usually  for  a  period  of  twenty  or 
twenty-five  years,  with  the  lessee  business  receiving  an  option  to 
renew  for  two  or  three  additional  five-year  periods.  The  lessee  bus¬ 
iness  acts  very  much  as  the  owner  of  the  property  rather  than  as  a 
tenant,  paying  for  all  repairs,  maintenance,  insurance,  and  property 
taxes  during  the  currency  of  the  lease. 

Who  is  Liable  to  Pay  the  Taxes  Under  a  Lease 

In  practice,  at  least,  all  tenants  pay  taxes,  if  not  directly 
then  through  their  rents.  In  Ontario  there  is  no  implied  convenant  that 
the  tenant  will  pay  the  taxes  on  the  real  property  he  has  leased;  but  a 
lease  under  the  'Short  Form  of  Leases  Act1  very  often  includes  a  conve¬ 
nant  that  the  tenant  will  pay  the  real  property  taxes.  As  a  general 
rule,  in  the  absence  of  an  agreement  which  says  otherwise,  the  owner  or 
landlord  is  liable  for  all  taxes  on  the  property.  If  the  tenant  does 
agree  to  pay  the  taxes  and  then  refuses  to  do  so,  the  landlord  must  pay 
and  his  only  recourse  would  be  to  sue  the  tenant  for  the  amount  of  the 
taxes  . 

C .  Crownhold  Tenure 

A  simple  definition  of  crownhold  tenure  is  that  it  denotes 
land  which  has  been  granted  or  leased  by  the  Crown  subject  to  statutory 
restrictions  or  restrictive  convenan ts  *  regarding  its  use. 


*There  is  a  further  discussion  of  restrictive  convenants  later  in  the 
material  under  Incorporeal  Hereditaments. 
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The  Assessment  Act  exempts  from  taxation  all  Crown  lands  or 
property  belonging  to  Canada  or  any  Province.  However,  a  tenant  of 
land  owned  by  the  Crown  or  in  which  the  Crown  has  an  interest,  is 
liable  to  assessment  in  the  same  way  as  if  the  land  was  owned  or  as 
if  the  interest  of  the  Crown  was  held  by  any  other  person. 

In  Britain  this  type  of  situation  is  known  as  a  Crownhold 
tenure .  In  Ontario  a  similar  occurrence  is  found  in  public  housing, 
leases  of  Crown  land  for  cottages,  and  (more  recently)  in  association 
with  land  assembled  for  home  building  purposes  by  the  Ontario  Housing 
Corporation.  In  the  latter  case,  home  owners  lease  their  land  from 
the  Crown,  but  pay  taxes  on  it  as  tenants. 

The  following  chart  illustrates  the  relationship  between 
tenures  and  estates. 
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2 .  Law  and  Equity 


Estates  may  be  classifed  as  either  legal  or  equitable. 
This  distinction  has  risen  from  the  methods  of  the  law  to  pro¬ 
tect  the  rights  of  the  individual.  Legal  rights  are  enforced 
by  a  court  of  law  and  equitable  rights  by  the  court  of  equity. 

It  used  to  be  that  these  would  be  held  as  two  different  courts, 
however,  the  common  law  and  equity  courts  were  amalgamated  in 
Ontario  in  1881  by  what  are  called  the  Judicature  Act.  Essen¬ 
tially,  the  court  decides  in  each  case  whether  the  legal  rules 
apply  or  the  rules  of  equity .  Legal  decisions  naturally  involve 
the  use  of  the  law  handed  down  by  statute  or  case  law.  In  equity 
decisions,  however,  fairness  is  the  key  rather  than  the  strict 
use  of  the  statutes.  Under  the  court  of  equity ,  a  whole  body  of 
rules  and  regulations  have  been  developed  which  must  be  applied 
to  any  case  wishing  to  be  resolved  under  equity . 

A  legal  interest  in  land  is  a  right  in  the  land  itself, 
so  that  who  ever  acquires  the  land  is  bound  by  that  right, 
whether  he  knows  of  it  or  not.  Equity,  on  the  other  hand,  can 
enforce  equitable  riqhts  only  against  certain  persons. 
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3 •  Future  Interests 

If  the  owner  of  an  estate  in  land  creates  one  or  more 
particular  estates  out  of  his  own  estate,  the  residue  of  his  original 
estate  which  he  retains  is  known  as  a  reversion .  Thus  if  a  person 
who  holds  an  estate  in  fee  simple  grants  a  life  estate  or  a  lease  for 
a  term  of  years,  the  fee  simple  which  he  retains  is  a  reversion .  If, 
on  the  other  hand,  the  owner  of  an  estate  creates  a  particular  estate 
and  by  the  same  instrument  disposes  of  some  or  all  of  the  residue  of 
his  estate  to  one  or  more  persons,  the  interests  of  those  other 
persons  are  remainders .  In  the  case  of  a  reversion ,  the  land  reverts 
to  the  grantor  when  the  particular  estate  terminates;  in  the  case  of 
a  remainder ,  it  reverts  from  him  for  the  benefit  of  some  third  party. 
It  follows  that  while  there  may  be  many  remainders  created  out  of  an 
estate,  there  can  be  but  one  reversion. 

(i)  Reversion 

If  an  owner  has  given  his  ownership  rights  to  someone  for 
a  number  of  years,  or  even  for  life,  or  until  a  certain  event  happens 
then  when  these  rights  are  given  back  to  the  owner,  this  is  called  a 
reversion .  While  the  owner  is  wating  for  the  return  of  the  estate, 
the  only  right  that  he  has  in  the  estate  is  the  right  of  reversion. 

If  A  grants  to  B  a  life  estate  with  reversion  to  A,  then  upon  the 
death  of  B  the  ownership  of  the  property  will  return  or  revert  to  A. 
This  type  is  called  a  definite  reversion  because  it  is  certain  that 
B  will  die  at  some  future  date.  A  definite  reversion  can  be  sold  or 
given  to  someone  else.  An  indefinite  reversion  is  one  where  there 
is  a  possibility  that  the  right  to  ownership  may  never  return  to  the 
original  owner.  For  example  -  if  A,  the  owner,  gives  this  property 
to  B  for  a  specific  purpose,  with  the  stipulation  that  the  property 
would  revert  to  A  if  the  purpose  of  the  transfer  was  not  carried  out. 
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This  type  of  reversion  is  thus,  only  a  possibility  depending  on  the 
grantee  violating  the  terms  of  the  transfer  and  therefore,  creates 
only  an  indefinite  estate  which  cannot  be  sold  or  assigned. 

(ii)  Remainder 

A  remainder  is  a  deferred  estate  which  goes  to  someone  else 
other  than  the  original  owner,  eg.  A  grants  to  B  for  life  then  to 
C  in  fee  simple.  In  the  example  above,  C  has  the  right  to  the 
remainder .  A  remainder  may  be  definite  as  to  the  amount  and  to  the 
time,  but  it  does  not  become  effective  until  the  previous  estate  is 
completed.  A  remainder  can  either  be  vested  or  contingent.  A 
vested  remainder  is  an  estate  which  is  definite  where  only  the  pos¬ 
session  is  deferred.  When  A  grants  to  B  for  life  with  a  remainder 
to  C,  there  is  a  vested  remainder  in  C;  since  B  must  die,  C  may  sell 
or  assign  his  right  of  remainder  before  he  actually  takes  possession 
of  the  property.  In  a  contingent  remainder,  it  is  necessary  for  some 
stipulated  event  to  occur  before  possession  or  title  can  pass  to  the 
remainder  man.  If  this  event  does  not  occur,  no  rights  may  even  come 
to  the  'remainder  man1  at  all.  This  type  of  remainder  is  much  like 
an  indefinite  reversion  and  cannot  be  sold  -  eg.  if  a  grant  is  made 
to  A  for  life,  with  the  remainder  to  B  if  he  survives  A,  the  remainder 
is  contingent  because  the  event  is  uncertain.  If  A  dies  first,  the 
remainder  is  vested;  but  if  B  dies  first  the  estate  upon  the  death  of 
A  reverts  to  the  grantor  or  his  heirs. 

4 .  Co-ownership 

Up  to  now,  no  consideration  has  been  given  to  cases  where 
two  or  more  persons  have  been  entitled  to  the  simultaneous  occupation 
of  land.  Four  types  of  co-ownership  situation  are  of  interest  in 


assessment : 
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(i)  Joint  tenants 

(ii)  Tenants  in  Common 

(iii)  Trusts 

(iv)  Corporate  Real  Property 

(v)  Partnerships 


(i) 


Joint  Tenants 


If  people  desire  to  hold  land  as  joint  tenants,  it  must  be 
so  stated  in  the  instrument  creating  their  interest  in  the  land; 
otherwise,  by  statute,  the  law  presumes  that  it  was  intended  that 
they  should  hold  the  land  as  tenants  in  common.  This  is  perhaps 
not  the  case  when  a  husband  and  wife  take  title  to  a  property 
jointly;  if  nothing  is  definitely  stated  regarding  the  tenancy,  the 
presumption  of  the  law  is  that  they  are  joint  tenants  having  the 
right  of  survivorship.  However,  to  be  sure  even  husbands  and  wives, 
when  they  wish  to  hold  as  joint  tenants,  not  tenants  in  common, 
should  have  this  stated  in  their  instrument  or  deed.  Joint  tenancy 
usually  occurs  where  two  or  more  persons  are  deeded  land  in  such  a 
manner  so  that  they  all  have  one  and  the  same  interest,  which  begins 
at  one  and  the  same  time,  and  the  land  is  held  by  one  and  the  same 
undivided  possession.  Thus,  the  four  characteristics  of  joint  tenancy 
are : 

1. 

2  . 

3. 

4  . 
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They,  the  joint  tenants,  must  have  the  same  title,  meaning  that  their 
estate  must  have  been  created  by  the  same  instrument  or  deed,  as  one 
grant.  The  rights  to  the  estate  must  have  all  begun  at  the  exact 
same  time.  To  have  unity  of  possession  simply  means  that  each  tenant 
has  an  undivided  interest  in  the  whole  property  as  well  as  in  his 
proportionate  share. 


On  the  death  of  a  joint  tenant  his  share  goes  to  the  other 
joint  tenants;  he  cannot  leave  his  share  to  his  heirs.  If  at  any 
time  one  of  the  four  characteristics  of  the  joint  tenancy  is  destroyed, 
this  would  then  create  a  tenancy  in  common. 


(ii)  Tenancy  in  Common 


In  this  form  of  tenancy  both  parties  enjoy  joint  possession 
of  the  property  in  question,  but  they  have  separate  and  distinct 
titles.  It  is  not  necessary  for  the  estates  to  have  been  created  at 
the  same  time,  nor  do  the  interests  or  shares  in  the  estates  neces¬ 
sarily  have  to  be  equal;  one  may  own  two- thirds,  the  other  only  one- 
third.  Yet,  each  tenant  has  as  much  right  to  possession  of  any  part 
of  the  property  as  the  other.  Each  tenant  may  sell  his  interest  in 
the  estate  if  he  so  desires  and  not  affect  the  other  tenant's  rights-- 
the  estate  simply  carrying  on  with  a  new  tenant  replacing  the  old  one. 
There  is  no  right  of  survivorship  as  in  a  joint  tenancy--mean ing  that 
on  the  death  of  one  tenant  his  share  in  the  estate  does  not  pass  to 
the  other  tenant  but  will  go  to  his  heirs.  If  he  dies  intestate 
(without  a  will)  and  without  heirs  his  share  will  go  to  the  Crown. 


In  Ontario  if  there  is  no  contrary  statement  in  the 
instrument  conveying  the  property  to  two  or  more  people,  the  law  is 
clear  that  they  are  to  hold  the  land  as  tenants  in  common. 


An  individual  and  a  corporation  must  be  tenants  in  common 
if  they  wish  to  hold  land  together.  In  Ontario,  two  corporations  may 
hold  land  together  either  as  joint  tenants  or  as  tenants  in  common. 


-16- 


(iii)  Trusts 

Oftentimes  property  is  owned  nationally  by  an  incorporated 
organization  but  given  to  the  exclusive  use  of  the  local  body.  In 
other  instances  the  local  chapter  owns  the  property  while  the  national 
organization  has  no  interest  in  it.  In  these  cases,  the  local  group 
is  not  incorporated  and  as  such  the  group  itself  can  not  own  the 
property.  The  group  then  must  vest  the  ownership  of  the  property  in 
the  hands  of  people  who  will  represent  the  group  and  legally  admin¬ 
ister  it.  These  people  are  called  trustees  and  have  all  the  rights 
just  as  if  they  in  fact  owned  the  property.  A  trus tee  is  simply  a 
person  who  holds  and  administers  a  property  for  the  benefit  of  someone 
else.  By  our  definition  of  a  trustee ,  you  will  note  that  a  trustee 
could  also  be  administrating  a  property  for  a  deceased  person  and  his 
heirs  in  which  case  he  is  called  an  executor. 

Trus ts  are  mainly  described  according  to  the  purpose  for 
which  they  are  created,  A  testamentary  trust  is  created  under  the 
terms  of  a  will.  The  property  owner  leaves  his  property  for  the 
beneficiaries  named  in  the  will.  A  living  trust  is  one  in  which  the 
owner  transfers  his  legal  ownership  to  a  trustee  while  he,  the  owner, 
is  still  alive.  In  most  cases,  the  owner  still  gets  the  benefits 
from  the  property,  but  on  his  death,  these  will  go  to  his  heirs  or 
beneficiaries  . 

(iv)  Corporate  Real  Property 

When  we  speak  of  corporate  real  property  or  corporate  real 
estate,  we  simply  mean  land  owned  by  a  corporation.  A  corporation, 
which  is  an  artificial  legal  entity,  has  the  power  to  buy,  sell  or 
hold  property  for  the  conduct  of  the  business  of  the  corporation. 

The  Oxford  dictionary  definition  of  corporation  is  a  "united  body  of 
persons  especially  one  authorized  to  act  as  an  individual;  artificial 
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person  created  by  charter,  prescription,  or  act  of  the  legislature 
comprising  many  persons  (aggregate)  or  one  (sole)." 

(v)  Partnerships 

Property  held  jointly  by  several  persons  for  business 
purposes  is  also  quite  common .  A  partnership  is  an  association  of 
individuals  who  have  joined  together  in  pursuit  of  some  objective. 

In  business  partnerships,  this  objective  is  mutual  profit.  While  it 
may  appear  that  the  business  partnership  owns  property,  in  actuality, 
each  of  the  partners,  equally  with  his  associates,  owns  the  assets  of 
the  business.  The  business  itself  does  not  own  anything.  Each  partner 
is  liable  to  the  full  extent  of  his  personal  fortune  for  all  the  debts 
of  the  partnership.  Each  is  responsible  for  any  liability  his  partners 
are  unable  to  pay.  There  is  no  limit  to  the  number  of  partners  that 
may  be  involved.  Unless  a  written  agreement  stipulates  otherwise, 
each  partner  is  a  full  and  equal  owner  or  tenant  with  all  its  legal 
rights.  The  chief  difference  between  a  corporation  and  a  partnership 
is  that  a  corporation  is  distinct  from  the  persons  who  manage  it. 

While  the  members  of  a  partnership  have  unlimited  liability  the 
liabilty  of  the  owners  for  the  debts  of  the  corporation  is  limited 
to  the  amount  of  their  investment. 

5 .  Conveyancing 

(i)  Deeds  and  Transfers 

When  the  title  to  real  property  is  transferred  from  one 
person  to  another  this  is  done  by  the  execution  and  deliverance  of  a 
deed  or  transfer.  Both  types  of  document  are  instruments  in  writing 
which  must  be  carefully  drawn  up  and  executed,  whereby  one  party  gives 
his  interest  in  real  property  to  another  party.  The  difference  between 
deeds  and  transfers  is  that  they  are  respectively  associated  with 
conveyancing  of  property  in  the  Registry  and  Land  Titles  systems  of 
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land  registration  (these  are  discussed  in  more  detail  in  the  next 
Lesson.)  It  is  sufficient  here  to  point  out  that  what  is  said  in  the 
following  discussion  on  deeds  also  is  largely  true  for  transfers. 

A  deed  is  simply  a  type  of  contract,  and  therefore  must 
satisfy  the  normal  requirements  of  a  contract  to  be  valid.  The 
grantor  (in  the  Land  Titles  system,  the  transferor)  and  the  grantee 
(in  a  transfer,  the  transferee)  must  have  the  legal  capacity  to  make 
a  contract  (be  of  legal  age,  sound  mind  etc.)  and  must  be  clearly 
classified  as  such  in  the  instrument.  Consideration,  as  in  all 
contracts,  must  be  shown,  but  often  this  is  only  a  nominal  value  of 
one  dollar.  There  must  be  included  in  the  deed  a  granting  clause  or 
operative  words  of  conveyance,  which  show  the  intention  of  the  grantor. 
There  must  always  be,  in  the  deed,  a  complete  and  accurate  property 
description  of  what  is  actually  being  conveyed.  The  most  common  types 
of  description  would  be  either  by  a  metes  and  bounds  description,  or 
plan  and  lot  number.  In  addition  to  the  physical  description,  the 
deed  should  include  any  appurtenances,  such  as  easements  or  rights- 
of-way,  that  attach  to  the  property. 

The  deed  must  always  be  signed  by  the  grantor  and  if  the 
grantee  is  to  take  a  mortgage,  he  will  sign  too.  If  the  grantor  is  a 
company,  the  deed  will  be  signed  by  one  of  the  company's  officers  who 
is  authorized  to  sign  and  he  will  place  the  corporate  seal  of  the 
company  on  the  deed.  Then  the  deed  should  be  witnessed  in  this  signing 
by  a  third  party,  usually  a  lawyer  or  notary  public. 

The  deed,  however,  cannot  legally  come  into  effect  until 
it  is  actually  delivered  by  the  grantor  to  the  grantee  and  the  grantee 
accepts  it.  After  he  has  accepted  the  deed,  the  grantee  should  at 
once  register  the  instrument  in  the  appropriate  Land  Registry  Office. 
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(ii)  Secondary  Conveyances 

In  dealing  with  real  property  one  finds  other  types  of 
conveyances  which  are  secondary  or  derivative;  this  means,  the 
estate  as  originally  created  is  enlarged,  restrained  or  perhaps 
extinguished.  The  usual  ones,  you  will  find,  are  quit-claim  deeds 
(or  releases)  and  assignments. 

A  Quit-Claim  Deed  is  used  to  clear  a  'cloud'  on  a  title 
(some  minor  doubt  which  should  be  cleared  up) .  It  is  a  conveyance  of 
a  title  in  which  the  grantor  releases  to  the  grantee  all  right,  title, 
interest,  claim  and  demand  to  a  piece  of  property. 

An  Assignment  is  properly  a  transfer  of  rights  one  has  in  an 
estate  to  another  person.  A  mortgage  lender  (mortgagee)  is  permitted 
to  transfer  at  any  time,  his  mortgage  on  a  property  by  written  assign¬ 
ment  under  the  Registry  Office  System  or  by  written  transfer  of  charge 
under  the  Land  Titles  system.  After  an  assignment ,  the  assignee 
stands  exactly  in  the  same  position  as  the  original  mortgagee,  having 
all  his  rights  against  the  mortgage  borrower  (mortgagor  and  property) . 

(iii)  Agreement  for  Sale 

This  is  a  formal  document  by  which  real  estate  is  sold  at 
a  price  payable  in  periodic  payments  and  with  such  interest  rates  as 
specified.  It  is  in  frequent  use,  particularly  where  the  buyer 
makes  a  modest  initial  payment  and  the  seller  does  not  wish  to  give 
the  buyer  a  deed  and  take  a  mortgage  for  the  greater  part  of  the  price. 
The  advantage  to  the  seller  of  using  an  agreement  of  sale,  instead  of 
a  deed  and  mortgage  is  that  the  usual  agreement  provides  that  it  may 
be  cancelled  upon  notice  in  case  the  buyer  makes  default  and  no  Court 
action  is  necessary  to  get  back  the  property.  It  might  take  at  least 
six  months  to  foreclose  a  mortgage. 


-20- 


It  is  usual  to  provide,  in  the  agreement,  that  after  a 
certain  sum  has  been  paid,  a  deed  shall  be  given  by  the  vendor  who 
shall  then  take  a  mortgage  for  the  balance  of  the  purchase  price. 

Such  an  arrangement  may  be  registered  by  either  party.  The  registra¬ 
tion  protects  the  purchaser  as  it  gives  public  notice  of  his  interest. 
Under  The  Municipal  Act  a  person  in  possession  under  an  agreement  of 
sale  is  deemed  to  be  the  owner. 

(iv)  Option  to  Purchase 

An  option  to  purchase  is  a  contract  whereby  one  person 
agrees  that  another  shall  at  some  future  day  be  entitled  to  purchase 
land  on  the  terms  set  out  in  the  contract  giving  the  option. 

When  the  option  is  exercised,  the  contract  is  immediately 
converted  into  an  agreement  for  sale,  and  the  relation  of  vendor  and 
purchaser  is  established. 
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Part  II;  Incorporeal  Hereditaments 


Estates  in  real  property  are  classified  according  to  the 
property  rights  held  by  those  involved.  Basically  these  rights  may 
be  thought  of  as  either  corporeal  rights  or  incorporeal  rights.  A 
corporeal  right  implies  full  and  exclusive  possession  and  use  of  the 
property  within  the  limits  of  the  deed  or  instrument  which  established 
the  right.  Incorporeal  rights  are  those  which  include  restrictive 
convenants  and  easements;  they  do  not  imply  a  legal  title  to  the 
property  but  merely  indicate  the  use  that  one  person  or  the  property 
owner,  may  make  of  land  belonging  to  someone  else. 

1 .  Easement 

There  are  certain  natural  rights  which  the  law  attaches  to 
the  ownership  of  land  whereby  the  owner  is  allowed  to  enjoy  his  land 
fully.  These  rights  pass  with  the  land  without  specific  mention 
required  in  any  deed  or  conveyance. 

These  natural  rights  cannot  be  extinguished,  although  they 
may  be  suspended  by  agreement  or  by  statute. 

The  complex  nature  of  society  today  requires  that  in  addition 
to  the  general  rights  of  ownership  it  shall  not  only  be  possible  to 
acquire  rights  over  land  of  another  but  also  to  limit  these  proprietary 
and  natural  rights. 

Inasmuch  as  these  rights  do  not  carry  possession  of  land 
over  which  they  are  extended  they  are  called  incorporeal  hereditaments, 
in  contrast  to  actual  estates  or  interests  in  land  in  possession  which 
are  called  corporeal  hereditaments. 
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A.  Definition 

An  easement  is  an  incorporeal  hereditament.  It  is  a  right 
attached  to  one  particular  piece  of  land  (the  dominant  tenement) 
which  allows  the  holder  of  the  easement  either  to  use  the  land  of 
another  (servient  tenement  and  servient  owner)  in  a  particular  manner 
or  to  restrict  its  use  by  its  owner  to  a  particular  extent. 


B.  Characteristics  of  an  Easement 


-  There  must  be  a  dominant  and  a  servient  tenement.  An  easement 
must  be  appurtenant,  or  attached,  to  land. 

-  No  easement  can  be  attached  to  the  land  of  a  dominant  tenement 
unless  it  is  beneficial  to  that  tenement . 

-  The  law  requires  that  no  restriction  should  be  imposed  upon 
one  tenement  without  a  corresponding  benefit  arising  from  it 
to  another . 

-  Dominant  and  servient  owners  must  be  different  persons.  Once 
an  easement  has  become  attached  to  the  land  of  the  dominant 
tenement  it  endures  for  the  benefit  of  each  succeeding  owner. 

-  A  right  over  land  cannot  amount  to  an  easement  if  the  right  is 
vague  or  uncertain,  or  if  it  is  incapable  of  definition.  In 
this  case  it  may  be  enforceable  as  a  convenant,  but  not  as  an 
easement . 


C .  Varieties  of  Easement 

The  majority  of  easements  can  be  classified  under  six  main 
headings  as  shown  below,  but  this  does  not  limit  all  easements  to  such. 

-  Rights  of  way--the  right  of  one  landowner  to  pass  over  the  land 
of  another,  whether  for  general  or  special  purpose. 

-  Right  of  light--right  that  light  flowing  over  adjacent  land  to 
a  window  shall  not  be  obstructed. 
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-  Right  to  air--similar  to  right  of  light. 

-  Right  to  water--usually  coupled  with  the  right  of  way  to  obtain 
water  from  another's  land.  Also  covers  such  other  rights  as 
enter  and  divert  a  stream,  to  discharge  water  on  to  another's 
land  or  to  pollute. 

-  Right  to  support--of  building,  of  adjoining  land  or  buildings. 
There  is  a  natural  right  to  support  of  land  by  adjoining  land. 
Support  to  a  building  can  only  be  acquired  by  easement. 


-  Right  to  fencing--this  is  the  right  of  maintenance 
adjoining  owner.  A  farmer's  obligation  is  to  keep 
in,  not  to  keep  out  those  of  his  neighbours.  Such 
can  only  be  created  by  easement. 


by  an 

his  cattle 
an  obligation 


D.  Restrictive  Covenant 


A  covenant  is  a  promise  contained  in  a  deed.  The  person  to 
whom  the  promise  is  made  (the  covenantee)  may  enforce  the  promise 
against  the  promisor  (the  covenantor) ,  according  to  the  law  of 
contract . 


In  order  to  determine  whether  a  covenant  is  posi 
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a  good 

test 

to  apply 

is :  does  the 

covenan 

t  re 

promisor  to 

expend 

money 

?  If  it 

does,  then  it 

i  s 

pos  i 

tive 

restrictive 

covenan 

t  is 

one  that 

is  negative. 

It 

requ 

ires 

promisor  to 

refrain 

from 

doing  something. 

tive  or 
quire  the 
A 

the 


As  with  easements,  there  must  be  dominant  and  servient 
tenements  and  the  restrictive  covenant  must  be  for  the  benefit  of  the 
former.  The  covenant  must  'touch  and  concern'  the  dominant  tenement. 
A  covenant  not  to  do  business  on  Sundays  on  certain  premises  would 
probably  be  regarded  as  a  purely  personal  convenant,  given  on  account 
of  the  covenantee's  religious  beliefs,  and  not  one  touching  and  con¬ 
cerning  the  dominant  tenement. 
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E .  Acquisition  of  Easements 

(i)  Agreement 


The  creation  of  an  easement  by  agreement  is  quite  simple. 

It  arises  when  an  owner  conveys  in  writing  his  permission  for  the 

limited  use  of  his  property,  or  part  of  it,  by  another. 

(ii)  Implied  Grant 

The  principle  of  this  mode  of  creation  is  that  although 
there  has  been  no  express  mention  of  an  easement  in  the  grant  of  land, 

yet  the  common  or  presumed  intention  of  the  parties  cannot  be  executed 

unless  a  particular  easement  is  deemed  to  arise  by  implication . 


(iii)  Prescription 

When  someone  takes  upon  himself  the  right  to  use  some  other 
person's  land  and  is  not  hindered  from  doing  so  by  the  owner  for  a 
stated  period  of  time  he  gains  a  continuing  right,  or  in  other  words, 
an  easement.  In  Ontario  this  type  of  easement  is  acquired  after  an 
uninterrupted  period  of  twenty  years.  Where  rights  have  been 
acquired  by  such  continuing  uninterrupted  usage,  they  are  said  to 
have  been  acquired  by  prescription.  On  the  other  hand,  it  is  held 
that  a  transfer  of  rights  by  prescription  can  not  be  acquired  if  the 
land  is  registered  under  "The  Land  Titles  Act'.  Once  the  land  is 
registered  under  this  Act,  the  'title'  is  guaranteed  by  the  Provincial 
Government  and,  thereafter,  no  one  can  acquire  rights  through  mere 
possession  or  use  of  the  land. 


The  following  general  rules  govern  prescriptions : 

-  Where  an  easement  has  been  enjoyed  for  twenty  years  before 
commencement  of  an  action  in  which  claim  to  the  right  is 
sought,  the  user  for  that  period  can  establish  claim. 
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-  Strict  proof  of  use  for  the  twenty  years  is  required.  It  must 
have  been  an  open,  visible,  uninterrupted  exercise  under  a 
claim  of  right,  adverse  to  the  owner. 

-  Once  such  proof  is  established  it  cannot  be  defeated  by  proof 
that  it  did  not  exist  prior  to  the  twenty  year  period. 

-  If  proof  is  established  that  the  right  was  interrupted  by  the 
owner,  then  the  right  is  non-existent  to  the  user.  For  example, 
if  A  has  been  crossing  over  B's  property  for  some  years  and 
then  B  decides  to  put  up  a  ' No- trespassing '  siqn,  this  action  is 
considered  to  be  sufficient  evidence  of  interruption  to  disallow 
A  to  any  clain  of  a  right  of  way  over  B's  property. 

-  If  use  of  land  is  based  on  an  asserted  right  which  is  found  not 
to  exist,  such  use  cannot  be  relied  upon  to  establish  an 
easement . 


2 .  Mortgages  and  Charges 

The  second  type  of  incorporeal  hereditament  to  be  discussed 
here  is  the  mortgage  or  charge.  The  essential  nature  of  a  mortgage 
(or  charge)  is  that  it  is  a  conveyance  of  a  legal  or  equitable 
interest  in  property,  with  a  provision  for  redemption,  ie .  that  upon 
repayment  of  a  loan  or  the  performance  of  some  other  obligation  the 
conveyance  shall  become  void  or  the  interest  shall  be  reconveyed. 

The  borrower  is  known  as  the  'mortgagor'  (or  chargor) ,  and  the  lender 
as  the  'mortgagee'  (or  chargee)  depending  on  what  type  of  system  the 
property  is  registered  under. 

A .  Distinction  Between  Mortgages  and  Charges 

The  form  of  mortgages  in  Ontario  depends  on  the  registration 
system  under  which  the  property  is  registered. 

(i)  Registry  System 

Generally  speaking,  any  instrument  affecting  land  may  be 
registered  if  properly  executed  and  witnessed,  but  the  Land  Registrar 
assumes  no  responsibility  as  to  a  document's  legal  effect.  It  is 
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therefore  necessary  for  a  person  purchasing  land  or  wishing  to 
determine  the  state  of  title  for  mortgage  purposes,  to  search  the 
Land  Registry  Office  records  to  satisfy  himself  on  the  state  of  title. 
It  is  common  to  employ  a  solicitor  to  carry  out  the  search  and  give 
his  opinion  to  the  prospective  purchaser  or  mortgagee.  Under  the 
registry  system,  a  mortgage  constitutes  a  conveyance  of  the  legal 
title  of  the  land  to  the  mortgagee  to  secure  the  debt.  The  conveyance 
is  subject  to  a  right  of  redemption  whereby  the  mortgagee  is  to  convey 
the  property  back  to  the  mortgagor  upon  payment  of  the  debt  and  com¬ 
pliance  with  the  other  terms  of  the  mortgage  contract. 

(ii)  Land  Titles  System 

This  system  is  sometimes  referred  to  as  the  new  or  Torrens 
system.  The  Land  Registrar  ensures  that  each  instrument  accepted  for 
registration  is  in  order.  When  a  transfer  of  title  is  accepted  he 
issues  if  required  by  the  new  owner,  a  Certificate  of  Ownership*  which 
in  effect  is  a  guarantee  of  title.  Should  there  be  any  encumbrance 
on  the  title,  such  would  be  noted  as  an  exception  to  the  certificate. 
Similarly,  when  a  mortgagee  registers  a  mortgage  the  Land  Registrar 
will  issue  a  Certificate  of  Charge  and  should  there  be  any  encum¬ 
brances  outstanding  which  would  have  priority  over  the  charge,  such 
would  be  noted  in  the  certificate.  Under  the  Land  Titles  system 
there  are  certain  restrictions  as  to  the  type  of  instrument  which  may 
be  registered.  Under  this  system,  the  mortgagee  charges  the  property 
as  security  for  the  debt  and  there  is  no  conveyance  of  the  legal  title 
of  the  land  to  the  mortgagee  as  under  the  Registry  system.  The  mort¬ 
gagee  is  obliged,  upon  payment  of  the  debt,  to  release  the  charge 
(cessation  of  charge)  . 


The  issuance  of  this  certificate  was  suspended  for  a  period  of  5 
years  commencing  February  1,  1975  by  Ontario  Regulation  55/75. 
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B .  Mortgages  and  Charges  as  Transfers  of  Interests  in  Land 

Mortgages  and  charges  are  conveyances  of  a  legal  estate  or 
equitable  interest  in  land  with  a  provision  that  the  estate  or 
interest  will  be  returned  upon  the  repayment  of  a  loan  or  performance 
of  some  other  obligation.  It  is  the  giving  of  property  as  security, 
with  the  borrower  having  the  right  to  redeem  the  property  from  the 
lender  when  the  former  has  paid  off  the  loan.  The  right  to  redeem 
is  practically  speaking,  an  equitable  one. 

Once  an  owner  has  mortgaged  his  interest,  he  is  said  to 
be  left  with  the  equity  of  redemption,  which  itself  can  be  mortgaged 
or  sold. 

Should  a  mortgage  or  charge  fall  in  default,  the  lender  may 
take  steps  to  realize  on  his  security.  He  can,  of  course,  sue  the 
borrower  for  the  debt  as  the  latter  is  personally  liable.  However, 
it  is  more  likely  that  the  lender  will  bring  foreclosure  proceedings 
in  which  case  the  borrower's  right  to  redeem  the  property  is  closed 
out.  Instead  of  doing  this,  he  may  obtain  a  court  order  to  sell  the 
property  or,  if  he  has  been  given  the  power  in  the  mortgage  or  charge 
he  may  sell  the  property  himself.  Until  he  falls  in  default  and  is 
proceeded  against,  the  borrower  usually  is  entitled  under  the 
mortgage  agreement  to  remain  in  possession  and  enjoy  the  premises. 

C .  Registration  of  Mortgages 

Registration  ensures  that  the  mortgagee  has  an  official 
interest  in  the  property.  There  may  be,  in  many  cases,  more  than 
one  mortgage  on  a  property.  Mortgages  rank  in  priority  according  to 
their  order  of  registration.  Thus,  we  may  speak  of  first  and  second 
mortgages.  A  first  mortgage  is  one  which  has  been  registered  ahead 
of  any  second  mortgage  and  has  rights  against  the  property  which  are 
superior  to  those  of  a  second  mortgage.  When  the  first  mortgage  is 
paid  in  full,  the  second  mortgage  will  become  the  first  mortgage. 
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Because  first  mortgages  have  superior  rights  in  the  property,  second 
mortgages  are  usually  for  small  sums  and  have  higher  interest  rates. 


If  a  mortgagee  fails  to  register  his  mortgage,  a  subsequent 
purchaser  from  the  mortgagor,  unaware  of  this  mortgage,  will  acquire 
title  free  from  it  upon  registering  his  grant.  Similarly  a  subsequent 
mortgagee,  unaware  of  the  first  mortgage,  will  establish  priority 
over  it  if  he  registers  first.  We  are  here  concerned  only  with 
establishing  the  mortgagee's  interest  in  the  land;  failure  to  register 
does  not  wipe  out  his  other  rights  as  a  creditor  of  the  mortgagor. 
Failure  to  register  may  result  in  the  complete  loss  of  the  land  as 
security  where  there  is  a  transfer  to  an  innocent  purchaser,  or  to 
loss  of  priority  against  another  secured  creditor  of  the  mortgagor 
who  registers  his  claim  first. 


D .  The  Importance  of  Mortgages  and  Charges  to  the  Assessment  Office . 

When  the  assessment  office  receives  a  document  entitled 
'Final  Order  of  Foreclosure',  the  assessor  must  change  the  name  of 
the  owner  on  all  internal  records  for  that  property.  This  new  name 
(the  former  mortgagee)  will  now  appear  on  The  Notice  of  Assessment  as 
the  owner  for  that  property. 
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Part  III:  Condominiums 
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The  term  'condominium'  originated  in  Roman  Law  and  is 
translated  from  Latin  as  'joint  domain  or  co-ownership'.  This 
definition  has  changed  over  the  centuries  and  now  condominium  is  used 
to  describe  a  mixture  of  private  and  collective  ownership.  Land  and 
building  are  divided  into  two  distinct  parts:  the  individually  owned 
units  within  the  whole  and  the  collectively-owned  remainder  of  the 
whole . 


The  most  common  application  of  the  condominium  concept  is 
in  housing  developments  where  individuals  own  the  separate  units  that 
go  to  make  up  a  multiple  housing  scheme,  whether  it  be  row  housing, 
or  multi-storied  town  housing  or  high  rise  apartments.  Condominium 
can  also  apply  to  industrial  malls,  office  buildings  and  even  to 
subdivided  land,  where  the  roads  and  sidewalks  and  recreational  areas 
are  the  common  elements. 

The  Condominium  Act  of  Ontario* 

Condominium  developments  are  possible  under  common  law  in 
most  countries,  including  Canada.  For  example,  it  is  possible  to 
have  a  fee  simple  in  a  room  within  a  building.  This  method,  however, 
is  awkward  because  of  inconsistencies  in  legislation.  Until  the 
passing  of  the  Condominium  Act  in  1967,  it  was  not  possible  to  register 


* 

All  references  to  The  Condominium  Act  are  from  the  R.S.O. 


1970  , 


c  .11 
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deeds  with  covenants  imposing  obligations  upon  subsequent  purchasers 
(as  would  have  to  run  with  the  land  in  the  conveyancing  of 
units  of  the  character  found  in  association  with  condominium  owner¬ 
ship)  .  As  well,  descriptions  of  cubes  of  space  in  high  rise  buildings, 
for  example,  are  difficult  to  describe  for  registration  purposes.  In 
the  recent  past  property  taxes  had  to  be  levied  against  the  property 
owned  in  common  as  one  parcel,  since  without  special  provision  each 
unit  would  have  to  be  assessed  in  common  as  part  owner  of  the  entire 
parcel.  Finally,  taxes  which  might  become  overdue  to  a  municipality 
had  to  be  recovered  from  the  corporation  and  not  specifically  from  the 
unit  (and  its  share  of  the  common  areas)  whose  owner  allowed  his  tax 
payments  to  be  in  default. 

Thus,  to  be  effective,  a  condominium  act  must  provide  the 

following : 

-  the  division  of  the  property  into  units  and  common  elements 

-  the  provision  of  an  administrative  framework  to  enable  the 
owners  to  manage  the  property 

-  a  method  of  transferring,  leasing,  or  mortgaging  each 
individual  unit,  with  its  interest  in  the  common  elements 

-  an  effective  way  of  enforcing,  if  desired,  restrictions  on 
the  transfer  and  leasing  of  units 

-  the  right  of  each  owner  to  have  his  interest  in  the  common 
elements  separately  taxed 

-  an  effective  way  of  enforcing  payment  by  each  owner  of  his 
share  of  the  common  expenses 

-  an  effective  means  of  handling  problems  of  destruction,  termi¬ 
nation  of  the  condominium  status,  expropriation,  sale,  and 
obsolescence 

-  provision  for  insurance,  taking  into  account  the  interdepen¬ 
dence  of  the  owners  of  the  various  units  and  the  possibility 
of  conflicts  of  interest  in  the  advent  of  fire 
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-  an  effective  means  of  adding  to 
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The  Condominium  Act  of  Ontario,  1967,  was  drawn  up  with 
the  above  objectives  in  mind.  Generally,  the  Condominium  Act  outlines 
the  method  by  which  a  condominium  development  can  be  commenced;  sets 
out  the  requirements  for  registration;  indicates  the  form  the  condo¬ 
minium  will  take  and  gives  details  of  government  and  administration 
procedures . 

The  rest  of  this  discussion  of  the  condominium  is  based  on 
relevant  parts  of  the  Act  as  they  relate  to  concepts  which  have 
previously  been  dealt  with  in  Parts  I  and  II,  and  on  the  taxation  of 
condominiums . 


Condominium  Defined 

Condominium  has  been  defined  as  a  system  of  separate  owner¬ 
ship  of  individual  units  in  multi-unit  projects. 

An  example  of  such  property  is  a  high-rise  containing 
residential  units  each  of  which  is  individually  owned;  the  remainder 
of  the  property,  or  the  common  elements,  include  the  roof,  the  base¬ 
ment,  elevators,  entrance  way  and  corridors,  stairways,  garages,  the 
parking  areas,  playgrounds,  swimming  pool,  bowling  alleys,  recreation 
room,  the  gardens  and  probably  the  janitor's  quarters. 

Another  example  is  an  industrial  development  including  a 
cluster  of  small  factories;  each  is  individually  owned  and  the 
remainder  of  the  property,  including  the  service  facilities,  is 
owned  in  common  by  the  owners. 

The  condominium  concept  has  many  possible  applications 
including  duplexes,  industrial  developments,  row  housing,  cottage 
colonies,  and  perhaps,  a  standard  subdivision  where  the  home  owners 
might  mutually  own  common  property  such  as  parks  and  roads. 
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Co-opera tives  and  Condominiums  Distinguished 

Before  continuing,  however,  it  is  necessary  to  define 
co-operative  housing  -  a  term  that  is  often  confused  with  condominium 
housing . 

In  co-operative  housing  a  developer  forms  a  corporation 
which  holds  title  to  the  land  and  building,  and  each  tenant  owns  stock 
in  the  corporation  and  has  a  lease  to  an  apartment  in  the  building. 
Each  tenant  has  to  pay  his  share  of  the  mortgage  debt,  taxes,  upkeep 
and  corporate  expenses.  The  expenses  are  budgeted  annually  and 
divided  among  the  owners  in  proportion  to  the  number  of  shares  of 
stock  allocated  to  each  apartment. 

There  are  several  major  problems  with  co-operative  housing: 

-  if  one  tenant-shareholder  fails  to  pay  his  share  then  it  must 
be  carried  by  the  others  if  foreclosure  of  the  lien  on  the 
whole  property  is  to  be  avoided 

-  the  individual  tenant  is  obliged  to  obtain  permission  from 
the  other  tenants  of  the  co-operative  before  he  can  assign 
his  interest  to  another  party 

-  conventional  mortgage  financing  is  difficult  in  that  the 
lenders  do  not  consider  the  shares  in  the  co-operative  or  the 
lease  itself  as  valid  security. 


In  contrast  to  a  co-operative-owned  apartment,  the  condo¬ 
minium  has  an  advantage  in  that  the  interst  rates  imposed  from  the 
beginning  of  the  loan  prevail  until  refinancing  is  voted  upon  and 
approved  by  a  majority  of  all  unit  owners.  The  co-operative  can  be 
refinanced  readily  at  any  time  and  the  prevailing  loan  rates  can  be 
adjusted  to  a  value  ratio  coinciding  with  current  economic  levels. 


The  condominium  is  a  lower  taxation  risk  to  the  municipality 
than  a  co-operative  apartment  since  each  unit  is  separately  taxed  and 
individually  financed.  No  unit  owner  is  liable  on  the  default  of 

another . 
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The  Condominium  and  Real  Property  Law 


The  property  associated  with  condominium  ownership  is  held 
according  to  two  forms  of  corporeal  hereditament,  fee  simple  and 
tenancy  in  common.  In  turn,  different  easements,  a  type  of  incor¬ 
poreal  hereditament,  are  associated  with  each  of  the  two  ways  of 
holding  property. 


It  should  be 
owning  a  unit  and  that 
be  separated  while  the 
as  : 


emphasized  that  the  two  interests,  that  of 
of  owning  a  share  of  the  common  elements  cannot 
condominium  exists.  Thus,  an  owner  is  defined 


owner"  means  the  owner  or  owners  of  the  freehold  estate 
or  estates  in  a  unit  and  common  interest,  but  does  not 
include  a  mortgagee  unless  in  possession. 


A .  Corporeal  Hereditaments 

The  actual  term  given  to  condominium  property  held  in  fee 
simple  is  the  unit,  while  the  word  common  elements  is  used  to  describe 
property  held  under  tenancy  in  common. 


( i )  Units  and  Their  Legal  Description 
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The  problem  which  the  Act  is  intended  to  provide  for  and 
surmount,  is  the  accurate  description  of  a  cube  of  space  somewhere 
in  the  air.  The  survey  of  the  land  is  essential.  The  buildings  must 
be  included  to  provide  a  framework  for  the  description  of  the  units 
and  a  means  of  ensuring  that  the  boundaries  of  the  units  are  within 
the  boundaries  of  the  land.  Each  registration  must  have  a  complete 
file  with  a  survey  map  of  the  land  showing  the  building  location  in 
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relation  to  the  boundaries  of  the  lot,  complete  structural  plans  of 
the  building  as  well  as  diagrams  showing  the  boundaries  and  shapes 
of  each  unit,  and  its  location  in  relation  to  other  units.  The 
boundaries  of  each  unit  must  be  described  by  metes  and  bounds  and 
a  survey  must  certify  that  the  units  so  described  are  the  same  as 
those  actually  existing  in  the  building.  The  Act  makes  no  definite 
provision  for  the  boundaries  of  the  units,  for  instance,  the  bounda¬ 
ries  by  description  might  be  the  interior  wall  surfaces  of  a  unit  in 
which  case  the  thickness  of  the  wal 1  between  surfaces  will  become  part 
of  the  common  property  of  the  corporation.  Having  all  the  required 
documents  included  with  the  registration,  the  units  can  then  be  simply 
described  in  deeds  and  mortgages  by  a  designated  unit  number  and  plan 
number  or  by  a  registered  diagram  or  description  of  the  unit.  This 
description  would  appear  to  be  adequate  for  municipal  records. 

( ii )  Common  Elements 

Generally  there  are  eight  elements  which  are  usually 
included  under  common  elements: 

-  The  land  on  which  the  building  is  located; 

-  The  foundations,  columns,  girders,  beams,  supports,  main  walls, 
roof,  halls,  corridors,  lobbies,  stairs,  stairways,  fire 
escapes,  and  entrances  and  exits  of  the  building; 

-  The  basement,  yard,  gardens,  parking  areas  and  storage  spaces; 

-  The  premises  for  the  lodging  of  janitors  or  persons  in  charge 
of  the  property; 

-  Installations  of  central  services,  such  as  power,  light,  gas, 
hot  and  cold  water,  heating,  refrigeration,  air  conditioning, 
and  incineration  facilities; 

-  The  elevators,  tanks,  pumps,  motors,  fans,  compressors,  ducts 
and,  in  general,  all  apparatus  and  installations  existing  for 
common  use; 


-35- 


-  Such  community  and  commercial  facilities  as  may  be  provided 
for  in  the  documents  creating  the  condominium; 

-  All  other  parts  of  the  property  necessary  or  convenient  to  its 
existence,  maintenance  and  safety,  in  common  use. 


B .  Incorporeal  Hereditaments 

The  Condominium  Act  specifies  the  easements  which  are 
attached  or  appurtenant  to  condominium  units  and  the  common  elements. 
The  two  following  easements  for  example  apply  to  the  condominium  units 
only . 

-  An  easement  for  the  provision  of  any  service  through  any 
installation  in  the  common  elements  or  any  other  unit. 


-  An  easement  for  support  by  the  common 
unit  capable  of  providing  support. 


elements  and  any  other 


The  Declaration  and  the  Description 

The  Condominium  Act  is  invoked  when  the  developer  registers 
in  a  Land  Titles  or  Registry  Office  a  'declaration'  and  'description' 
of  freehold  land. 

The  declaration  states  the  major  terms  that  govern  the 

owners . 

The  description  must  contain  the  structural  plans  of  the 
buildings;  diagrams  showing  the  shape  and  dimension  of  each  unit  and 
the  approximate  location  of  each  unit  in  relation  to  the  other  units; 
and  a  certi f icate  of  a  surveyor  that  the  buildings  have  been  constructed. 


The  Corporation 

The  management  of  the  property  and  common  interests  is 
undertaken  by  the  corporation,  which  is  automatically  created  upon 
the  registration  of  the  declaration  and  description  of  the  condominium. 
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The  corporation  is  without  share  capital  and  its  members  are  the  owners 
of  the  units.  The  affairs  of  the  corporation  are  managed  by  a  board 
of  directors,  usually  consisting  of  three  persons  for  a  period  of 
three  years.  The  object  of  the  corporation  is  to  control,  manage, 
and  administer  the  common  property  for  the  benefit  of  all  the  owners. 

The  corporation  has  the  right  to  own,  acquire,  and  dispose 
of  real  and  personal  property  for  the  use  and  enjoyment  of  the  property 
with  the  members  of  the  corporation  sharing  the  assets  of  the  corpora¬ 
tion  in  the  same  proportions  as  the  proportions  of  their  common 
interests . 

The  corporation  has  certain  obligations  to  perform  but  the 
duties  are  mostly  administrative  and  deal  with  matters  that  concern 
the  building  as  a  whole.  The  corporation  handles  the  financing 
required  to  maintain  and  repair  the  common  property  as  well  as  to 
ensure  that  the  building  is  adequately  insured  against  fire  and  any 
other  risks  which  the  owners  deem  necessary.  The  Act  requires  the 
corporation  to  contract  the  insurance  rather  than  allow  owners  to 
insure  individually.  However,  in  the  event  of  destruction  by  fire, 
the  Act  contemplates  a  separate  policy  covering  the  mortgagees' 
interests,  obtained  by  each  individual  owner.  Another  basic  duty  of 
the  corporation  is  to  ensure  that  each  owner  complies  with  the  by-laws; 
the  Act,  therefore,  gives  it  the  power  to  enforce  its  by-laws  in  order 
to  adequately  protect  the  owners.  The  Act  has  some  ingenious  means 
by  which  the  corporation  can  cure  defaults  against  owners  who  do  not 
pay  their  share  of  the  common  expenses.  A  lien  can  be  registered 
against  the  title  of  the  defaulter's  unit  and  can  be  enforced  in 
the  same  manner  as  a  mortgage.  The  corporation  then  can  foreclose  or 
sell  the  unit  and  pay  off  the  lien. 

In  cases  where  the  corporation  elects  to  add  to,  or  sub¬ 
stantially  alter  the  common  property  and  considerable  expense  is 
involved,  any  owner  who  voted  against  the  expense  may  have  his  unit 
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and  common  interest  purchased  by  the  corporation  at 
value.  That  value  can  be  determined  by  arbitration 
cannot  agree. 


the  going  market 
if  the  parties 


A  condominium  may  be  terminated  by  a  vote  of  the  owners 
who  own  80%,  or  such  greater  percentage  as  is  specified  in  the 
declaration,  of  the  common  elements,  and  by  consent  of  the  persons, 
including  mortgagees,  who  have  claims  against  the  property.  In  the 
case  of  termination,  the  unit  owners  are  considered  to  be  tenants  in 
common  of  the  land  and  interests  attached  to  the  land  described  in 
the  particular  description  which  created  their  condominimum,  in  the 
same  porportions  as  their  common  interests. 


Taxation 

With  respect  to  taxation,  the  Condominium  Act  states  that: 

for  the  purpose  of  municipal  assessment  and  taxation  each 
unit  and  common  interest  constitute  a  parcel,  and  the  com¬ 
mon  elements  do  not  constitute  a  parcel 

This  section  provides  a  modification  from  established 
patterns  of  municipal  taxation.  The  corporation  is  not  liable  for 
the  payment  of  any  tax  and  the  common  property  is  not  subject  to  any 
lien,  sale  or  other  process  in  respect  of  unpaid  taxes.  The  respon¬ 
sibility  for  taxes  is  solely  that  of  the  owners  of  the  units  and 
common  interests. 

Instead  of  a  claim  against  the  common  elements,  the  Act 
gives  a  claim  against  each  of  the  units  and  all  the  common  interests 
declared  with  the  unit. 


ASSIGNMENT  LESSON  V  -  EDITION  TEN 


1.  Distinguish  between: 

a.  Corporeal  hereditaments  and  Incorporeal 
hereditaments . 

b.  Mortgages  and  Charges. 

2.  Define  and  explain: 

a.  Dower  and  Curtesy 

b.  Easements  and  Restrictive  Covenants 

c.  Reversion  and  Remainder 

d.  Joint  Tenancy  and  Tenancy  in  common 

e.  Life  Estate  and  Estate  in  Fee  Simple 

f.  Dominant  and  Servient  tenements 

3.  What  are  the  major  functions  of  the  Condominium 
Corporation? 

4.  How  does  The  Condominium  Act  correct  the  particular 
problems  created  by  this  unique  form  of  land 
ownership? 
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